#2 1/9/67
Memorandum 67-9

Subject: Study 42 - Rights of Good Faith Tmprover

The pink sheets attached to this memorandum are & portion of an
advance private copy of the report of the Committee on Administration of
Justice to the Board of Governors. This portion of the report relates to
the Cormission's recommendation on therrights of a good faith improver.
The attached white Sheets contain minutes of CAY that amplify the comments
on the pink sheets.

Recommendation Generallx

cAJ has "serious doubts" as to the merits of this proposal., It
suggests that the proposed act will cause hardships fo landowners and
will lend itself to the possibility of abuse by unscrupulous persons.

Encroachnent Cases

The principal concern of CAJ seems to stem from a fear that the act
will be spplied in encroachment cases as well as in classic trespassing
improver cases. CAJ's members were in disagreement as to whether the act
was intended to apply to encroachment cases. Trespassing improver cases
are so rare that, apparently, CAJ was not particularly concerned with those
cases.

The comment to Section 871l.5 tends to meet this concern of CAJ. The
last paragraph provides:

This chapter has no effect on the equitable defenses that

are available in an encroachment case. Thers should be no

necesslty for relief under this chapter in such cases since

the existing law provides the good faith encroacher with adequate
relief. See Recommendation and Study relating to the Good Faith

rover of Land Owned by Another, O CAL., LAW, REVISION COMM'N
REF,, REC, & STUDIES 845 n. 101 {1967).
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In any event, it is difficult to see how the buy-sell provisions of
proposed Section 871.6 can be applied in the usual encroachment cass.
Seetion 87L.6 provides in substance that the court must determine -(1)
the amount by which the improvement enhanees the value of the land and
(2) the reasonsble value of the use and occupation of the lend by the good
faith improver. Only if the amount by which the improvement enhances
the value of the land exceeds the velue of the improver's use and occupation
of the property can the court require the owner to exercise the buy-sell
option provided in Section 871.6. If Section 871.6 is not made applicable
in this fashion, Section 871,5 requires the court to do equity between
the parties while protecting the owner against loss, In the usual encroach-
ment case, it 1s difficult to see how the portion of the Improvement
ancroaching on the land of the owmer could improve its value. A corner
of a house divorced from the remainder of the house 15 worthless; The
same may be said of virtually any cther gortion of an improvement that
is divorced frem the remainder of the improvement; Thus, it is aifficult
to see how an sneroschment could enhance the value of the land upon which

the encroachment is placed, It ocught to follow, therefore, that the court

in any encroaehment case--~even if it deelded thatl this chapter is epplicable--

should apply Seetion 871.5 which merely invekes the equitable rules that
would be applied in the encroachment case anyway,

Moreover, it 1s difficult to se¢ how the buy-sell remedy provided in
Section 871.6 could be applied in an encroachment case, The owner's
purchase option consists of a right to buy a corner of a house, a wall of
a buillding, or an overhang of a roof, Plainly, the court cannot give the
owner any significant buy-sell eption for the "obuwy” part of the option is

worthless, -
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It seems to us, therefore, that it is fairly clear that Section 871.6
cannot be applied in the usual encroachment case, and even if the rest of
the chapier were considered opplicable, no seriocus harm would result because
Section 871.5 merely requires the application of eguitable principles
that would be applicable anyway.

The Commission may do nothing concerning the objection and rely on
the paragraph of the comment to Section 871.5 that was quoted sbove. The
Commission can amend Section 571.6 to exclude the encroachment cages
specifically. This could be accomplished by adding a subdivision to
Section 871.6 providing that Section 871.6 does not apply to any case where
the improvement that has been constructed on the owner's land is a portion
of a larger improvement., Another means of meeting the objection would be
to add an entirely new section to the chapter providing substantially as
follows:

871.7. This chapter does not apply where any portion of

the improvement made by a good falth immrover is made upon

land owned by him.

We do not think that it is desirable to add such limitations to the
statute. It seems to us that the encroachment cases will shade into the
trespassing improver cases as nore and more of the improvement is located
en the owner's land., VWhen substantially all of the improvement is
on the owner's land and a small corner is left on the improver's own land,
it may be that the court would want to apply this statute. We think the
statute gives the court power to deal with the situation without injustice
to the owner while protecting the rights of the good faith improver.

Definition of "Good Faith Iuprover"

.CAJ has expressed concern over the definition >f a pood falith 1opyover

contained in Section 871.1. It believes that an improver deserves protection
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only if he acted as a reasonable men exercising due diligence under all of
the circumstances. Usually thils would require that he at least cobtain a
title report or make a title search. The statute does not now require "due
diligence." The definition in Section 871.1 requires only that the improver
act in good faith as a result of an erroneous belief arising from a mistake
of law or fact, The comment to Section 871.5 points out that "the relative
nepligence of the parties to the action may be considered by the court in
determining what form of relief is consistent with substantial justice to
the parties in the circumstances of the case.” The question raised is should
the improver be held to a standard of peasonable diligence before he is
entitled to relief, The Cozmission has previcusly resisted this higher
standard because of the serious nature of the forfeiture that results from

a denial of relief under the statute.

CAT also expressed concern over the inclusion of "public agencies" in
the act. The concern arises over the effect the act may have on the law
relating to inverse condemnation.

If a public entity builds an improvement on land that does not belong
to 1t, the owner could bring an action for inverse condemmation in which
the entify could assert its ripghts under this chapter. The effeet would
probably be that the measure of compensation ts the owmer would be fixed
by this chapter, This should wplace the owner in a betier position than
he is in ordinarily because Section 871.6 provides that he is entitled to
his appraisal and attorney's fees as well as compensation for the value of
the land and severance damages.

Finally, CAJ 1is concerned about the application of the act to cases

where the improvement is partially finished when the right of the owmer to
I
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tha land is first revealed. The statute makes it clear that improvements
placed upon property after the improver knows that he is not the owner are
not made in good faith., The statute does not deal specifically with this
problemf We believe that the statute now requires the court to determine
the amount by which the partially finished improvement would enhance the
value of the land. This may be a difficult deftermination to make, but it

is not impossible. One measure might be the amount by which the improvement
if completed would enhance the value of the lend less the cost of completion.
If the partially finished structure does not enhance the wvalue of the land,
the condition for requiring the owner to exercise the buy-sell option dces
not exist and the owner cannot be deprived of his land under Section 871.6.
In any event, the problem does not seem to be of sufficient magnitude to
warrant an adjustment in the statute,

Municipal Court Jurisdiction

CAJ notes that Section 871.3 confers jurisdiction upon the muniecipal
court to adjust the equities between the parties when the rights of the
improver are raised by cross-complaint or counterclaim filed in an action in

mmicipal court. CAJ believes that a request for relief under this chapter

should deprive the municipal court of jurisdiction and require a determination

of the actionm in the superior court. This is the usual way in which
municipal court actions are handled when the defendant asserts a right to
affirmative equitable relief as distinguished from an equitable defense,

It should be noted, however, that the action is in the municipal court only
in cases where the action is comenced there by the landowner.

Sections 871.5 and 871.6

CAT suggests that the relationship between Sections 871.5 and 871.6 is

not clear. Section 871.5 indicates that if the remedy under Section 871.6

“5e




would achieve substantial justice, the court may not grant relief other
than under Section 871l.6. However, Section 871.5 appears to grant the
court discretionary authority, for it provides that the court may grant
the relief described.

Under the statute, Section 871.5 describes the conditions under which
the court should grant relief under Section 871.6. Section 871.5 provides:

87115, (e). Subject to Section 87L.4 [no relief under this
chapter if right of set off or right of removal would provide
adequate relief], the couvrt may effect such an adjustment of
the rights, equities, and interests of the zood faith improver,
the owmer of the land, and other interested parties ., . . as
is consistent with substontial justice to the parties under
the cireumstances of the case. The relief granted shall protect
the owner of the land upon which the improvement was constructed
against pecuniary loss but shall avoid, insofar as possible,
enriching him unjustly at the expense of the good faith improver.

(t) Where the form of relief provided in Section 871.6

would substantially achieve the objective stated in subdivision (a),

the court may not grant relief other than as provided in that

section. In other cases, the court may grant such other or

further relief as may be necessary to achieve that objective,

(¢) This chapter does not affect any legal or equitable
defenses, such as adverse possession, estoppel, or laches, that

mey be available to a good faith improver,

As a drafting matter, it secems proper to use "may" in Section 871.6
because it was not our intent to require the court to order the owner to
exercise the buy-sell option whenever the value of the enhancement to the
owner's land exceeded the value of the improver's cccupation thereof, It
was our intent to require the buy-sell form of relief only when the court
determined that that form of relief would "effect such an adjustment of the

rights, equities, and interests" of the parties "as is consistent with

substantial justice to the parties under the circumstances of the case,"




are—

But, because it is Section 871.5 that prescribes the conditions under
which the 871.6 remedy shouwld be used, the uncertainty pointed out by
CAJ misht be remaved by amending Section 871.5 %o =2liminate the use of
"may" in that section. By the use of the word "may," Section 871.5 now
literally provides in subdivision (a) that the court may, but need not,
effect such an adjustment of the rights and equities of the parties as is
congistent with substantial justice. And subdivision (b) literally permits
the court to deny relief under Section 871.6 even though it has found
that the 871.6 relief would erffect such an adjustment of the rights and
equities of the parties as is consistent with substantigl justice. Accordingly,
we suggest that the word "mey" in subdivision (a) of Section 871,5 be changed
to "shall." Subdivision (b) should then be revised as follows:

(b} Where the form of relief provided in Section 871.6

would substantially achieve the objective stated in subdivision

(a), the court mey me% shall grant the relief sther-then-as

provided in that section, In other ca cases, the court mey shall

grant such other or further relief as may be necessary to achieve

thet objective,

Statute of Limitations

CAJ complains that the proposed statute does not specify when the
cause of action created by the statute accrues, nor does the act specify
wie length of the statute of limitations.

Section 871,3 contemplates that the right created by the statute may
be asserted as a defense to any action for the recovery of the land, Hence,
the right should not be barred as long as such an action can be brought
against an improver in possession. But an improver out of possession should
be barred from asserting the right after some period has elapsed. If an
action brought by an improver under Section 871.3 were regarded as an action

for the recovery of real property, it would be barred after 5 years from the
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time the improver surrendered possession. The action is somewhat analagous
to an action for the recovery of real property. The improver wants either
the land or compensation for the improvepent.
Should the statute specify the applicable statute of limitations?
If so, we recommend that Section 871.3 be revised to read:
871.3. A good faith improver may bring an original action
in the superior court or may file a cross-complaint or counter-
claim in a pending action in the superior or municipal court
for relief under this chapter.
An action for relief under this chapter shall be commenced
within the time prescribed for the commencement of an action for

the recovery of real property under Chapter 2 {cormencing with
Section 315) of Title 2 of Part 2 of the Code of Civil FProcedure.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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GOOD FAITH IMPROVER OF IAND CWNED BY ANCTHER

CENERAL PURPCSES OF MEASURE:
The tentative "recommendation' of the Commission of May 10, 1966

states, in part:

"At common law, structure ard other imprcvements cohstructed
by & trespasser on land owned by another belong to the owner of
the land.....The rule is harsh and unjust when applied to an im-
prover who is the victim of a good falth mistake.

(T)he great majority of jurisdictions have modified the
common law rule in varying degrees....{A)t least 35 states and the
District of Columbia have eracted statutes--known as 'occupying
claimants acts' or 'betterment acts'--which modify the common law
rule to provide relief to the good faith improver.

The betterment acts are not uniform but they are all based
on the idea that the land owner's just claims against the innocent
improver are limited to recovery of the land itself, damages for
its injury, and compensation for its use and occupation. Generally,
the betterment acts undertake to effectuate this principle by
providing that the owner who seeks to recover possession of his
1and must choose whether to pay for the improvments or sell the
land to the improver.

The California law is less considerate of the innocent
improver than the law in most other states. Absent clrcumstances
that give rise to an estoppel against the landowner, the good
faith improver has no rights beyond those accorded him by Section
741 of the Code of Civil Procedure and Section 1013.5 of the
Civil Code. Section T4l permits the improver to set off the value
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of permanent improvements against the landowner's claim for

damages for use and occupation of the land. Section 1013.5

permits the improver to remove the improvements if he compen-

sates the landowner for all damages resulting from their being

affixed and removed." (Tentative Recommendation, Mey 10, 1966,

p- 1-2.)

DETAILS OF MEASURE

First, the Act would apply to any action commenced after its
effective date, 'whether or not the improvement was constructed prior
to its effective date." A "severability" sentence, as to unconstitu-
tionality would be included. Act, Sec. 3.

Second, existing CCP Thl (allowing the good faith improver the
right of set off against damages claimed by the real owner) would be
amendedl to eliminate the "color of title" requirement and substitute
the definition of "good faith improver" contained in the remedial Act
(proposed CCP 871.1-871.6). In this respect, CCP T4l would be made
more consistent with the principle of present CC 1013.5.% In addition,
a wording change is made. The set off is of the amount by which the
improvements “enhance the value of the land,” rather than the 'value
of such improvements."

Third, the remedial act (CCP 871.1-871.8) would

- Define "good faith improver,” which definition would include among
those who might apply for relief "a state, county’ city and county city.

district, public author ty" and other public agencies. (CCP 871.1)

*Apparently CC 1013.5 {(right of removal) would not be amended. There
would be at least a literal variance in the CC 1013.5 and the Act in
defining “"good faith improver."
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- Provide that "good faith improver" does not include one who, at
the time of making the improvement, has either actual knowledge of an
outstanding parasmount right to possession of the land or actual knowledge
of any circumstances that reasonably shonld cause him to suspect that
his own title or right to possession is invalid or that he is construct-
ing the improvement on the wrong land. {(CCP 871.2)

- Provide that a good faith improver may bring an original action in
the superior court or may file or cross complaint or counter claim in
a pending action in the superior or municipal court for relief under
the Act (CCP 871.3).

- Provide that the court shall not grant relief under the Act if it
determines the right of set off (CCP T4l) or to remove the improvements
(CCP 1013.5) provides an adequate remedy. (CCP 871.4)

- Provide (subject to the foregoing) that in granting relief to the
good faith improver, the court shall determine (by specific amounts)
certain items {a) in favor of the improver, such as "enhancement” of the
value of the land by the improvement, taxes and special assessments pald
by the improver, and {b) certain items in favor of the real cwner, such
as reasonable value of the uee and coccugsticn of the land; amcunts
reasonably incurred or expended for appraisal and attorney's fees. If
the total of the items in favor of the improver exceeds the total of
the itéms in favor of the real owner, the court "may require" the owner
to make an election. The election is between paying the difference so
determined or offering to transfer all of his right, title and interest
in the improvement and the land reascnably necessary to the convenient
use of the improvement to the improver upon the latter's payment of an

amount computed as follows: The real owner is to be credited with
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the value of the land so determined, the value of past use and occupancy
by the improver, and the amount reascunably incurred or expended by the
owner in the action, including appraisal and attorney's fees. The
improver is to be credited with amounts paid by him as taxes on the land
itself and as special assessments. Detailed provisions are made for
carrying ocut the foregoing, including discretionary authority to the
court to permit the true owner to pay the amounts due the improver (under
one altermative) in installments, with a lien in favor of the improver.
For further details see text of proposed CCP 871.6 and the comments
thereon of Commission, Tentative Recommendation May 10, 1966, p. 15-18.
- Provides that the court shall utilize the relief outlined in the

preceding paragraph (CCP 871.6), but, in other cases (where the right
of set off and the right of removal are not adequate), the court may
grant such other and further relief as may be necessary to effect an
equitable adjustment of the rights, equities and interests of the good
faith improver, real owner and other parties. 8ee text as proposed
oCP 871.5, and Report cited, p. 13-1k.
RECOMMENDATION OF THIS COMMITTEE

By a substantial majority, this committee expresses serious doubts
as to the merits of this Act in its present form.

It is believed that the Act will cause hardships to landowners
and will lend itself to the possibility of abuse by unscrupulous persons.

The Southern Section devoted one meeting to a discussicn of the
Act and problems that might arise in its application, having had the

benefit of a report by one of its members (Jckn P. Pollock).*

#A copy of Mr. Pollock's report is available if desired.
b



Basically, the Southern Section (by a substantial majority) is
concerned about the application of the Act in situsations other than
the somewhat 1lsolated case where an improvement is constructed wholly
upon the land of another by a good faith improver (i.e., erection of
a house upon the wrong lot).

It is not clear whether the Act is intended to apply to encroach-
ments, of which there are many. Some members of the Section felt that
it was so intended. Others 4id not.

If the Act does cover encroachiments, then it is felt that its pro-
visions could work substantial disadvantage to real owners. No statute
of limitations is imposed upon the right of the encroacher to bring the
action. Under the "formula" wording of Sec. 871.6, it might often be
found that the real owner had to pay a substantial sum to the encroacher
or sell the strip to the encroacher, even though he derived no actual
berefit from the encroachment.

Other points of concern to the Southern Section were: (1) defini-
tion of "good faith improver" - to what extent is the improver required
to exercise diligence by cobtaining a title report or making a survey,
or both; (2) inclusion of "public agencies" in the Act - what 1s the
effect upon existing law and principles of law relatlng to just compen-
sation when property is taken for public use by inverse condemnation,
and non acquisition of title against the state and public entities by
adverse possession; (3) application of the Act to a situation where
an improvement is started in good faith, but is left partially completed
when the true ownership of the land comes to light.

This Act, it will be noted, is intended to apply retroactively,
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so far as constitutionally permiited. If the Act applies to encrcach-
ments, it is felt that this would subject many landowners to lawsuits
which could involve reconstruction of events of many years past.

Additionally, it is felt that two matters of form or procedure
should have further consideration by the Commission. First, Sec. 871.3
may vest additional equitable jurisdiction in the municipal court. {See
present CCP 83) When relief is sought under the Act by counterclaim or
cross complaint in a municipal court action, it is believed the entire
action should be transferred to the superior court because of the
equitable nature of the issues and relief. Second, it is believed that
the relationship between Sec.871.6 and 871.5 is clear, and that the
court's duty end authority under each section should be clarified.

For Purther details, see the attached minutes of the Southern
Section (EX. A). The Northern Section has concurred therein.

As in the case of the previous item, the committee did not consider
the extent to which the proposal may involve guestions of substantive

law and public policy. See earlier discussion.
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(So. Sec. 11/28/66)
AGENDA NO. 66-21 - Good Faith Improver

ACTION TAKEN: The Southern Section by a substantial majoricty

8 serious doubts as to the merits of this Act, because of
hardships it may cause landowners and the possibility of abuse
by unscrupulous persons, :

Subject to this "ﬁolicy" observation: -

The Southern Section a) recommends that the Act be changed
to provide in Sec. 871.1 that a person, to qualify as a good
faith improver must show that he erroneously believed himself

to be the owner of the land or of a possessory interest of
fifteen years or more, and furthermore that such belief was
that of a reasonable man exercising due diligence under all
the circumstances.

b} The Southern Section calls attention to the fact that
inclusion of "public agencies™ in the Act raises substantial
questions as to (1) the rights of private good faith improvers
of State or other public property; and (ii§ as to the right

of the government to claim as a good faith improver, in
inverse condemnation situations.

c) The Southern Section recommends that if action under the
proposed Act is invoked by cross-complaint or counter-claim

in the municipal court, the action should be transferred to
the Superior Court, regardiess of the amount involved, because
of the equity aspects.

d) The Southern Section recommends attention be called to the
fact that the Act is silent as to the statute of limitations
and is uncertain in respect of what statutory period limits
the bringing of an action by the trespasser ("improver') and
when the cause of action arises.

e} The Southern Section recommends that the Commission's
attention be called to the problem of the partially completed
improvement and the question of encroachments, each of which
present serious problems in the Section's view.

f) The Southern Section suggests that there should be an
express statement in Sec. 871.6 or elsewhere defining whether
the relief therein autherized is mandatory or discretionary
when the stated conditions are satisfied.

DISCUSSION: Mr. Pollock reported orally having filed a written
report dated October 12, 1966. Among the points discussed:

1. Definition of pood faith improver: Is there an incongistency
in the description of good falth improver in Sections 871.1 and
871.27 Sec. 871.1 defines a good faith improver as one who
believes he owns or has a possessory interest of fifteen years

or more in property on which he places the improvement. On

the other hand, Sec. 871.2, in describing what does not consti-
tute a good faith improver, includes an objective test of whether
the improver has actual knowledge of any clrcumstance that reason-
ably should cause him to suspect he is not the owner or entitled
to possession or that he is constructing the lmprovement on
the wrong site. After discussion, it is the view of the Section

BX, A - Page 1



{(Agenda No. 66-21 cont)

. that the good faith improver should be protected only if he
acted as a reasonable man exercising due diligence under all the
circumstances of the case. Woyld this mean that the good faith
improver would be required to obtain a title report or search
cn the property on which he intends to build? It was the
informal view that such weould be acquired as a minimum in most
cases. The example of a 10 story building was given. On the

other hand, = small improvement 1n the country might not
require such report or search.’

2, Inclusion of public bodies in the definition of "person”
in Sec. 87L (BY: Suc odies may become good faith improvers
where they build en the land of cthers. Furthermore, persons
may become "improvers" with respect to government land.

In the first case described, are the owner's rights under

the rule of inverse condemnation curtailed or enhanced by

the proposed legislation? Are constitutional rights of
property owners affected, without s saving clause re jury
trial and just compensation? In the second situation, it
appears that a private person could become the owner of public
land by improving such land and forcing the government  to
either pay for the improvements or sell the land at a court-
fixed price. These situations should be called to the
Commission's attention. Some members feel that public bodies
should be excluded. :

3. Municipal court jurisdiction: It is the sense of the
Section that relief should be in the superior court because
of the complexity and equitable nature of the issues. When
relief under the Act is sought by cross-complaint or counter-
claim in the municipal court, the case should be transferred

to superior court.

4. Sec. 871.5 and 871.6 particularly with respect te the
effect of these Sections on encroacﬁﬁent and partial improve-
ment cases: It was pointed out that In the typical encroach-
ment case, there is no additional value or small value only
is added to the encroached land. This would indicate that

Sec. 871.6 is not applicable to the encroachment situation.

On the other hand Scc. 871.5 may cover the encroachment case.
It was not clear to those present whether encroachments are
intended to be covered. Some feel the Act is directed to
improvements solely on the land of another, as for example,
building the wrong lot. If encroachments are covered, some
members point out that many old surveys were inexact and a
flood of suits may result, causing problems for the true
owners.

Partially build structures erected by a good faith improver
also may present a practical problem, if the Att is to be
applied according to the Section's understanding. Suppose
the improver discovers in the midst of the construction (for-
example, an B-story building) that he does not own the land
on which he is building. He may stop construction. In some
cases'the improvements would not enhance the value of the
owner 's property. In other cases, they might not fit in with
the owner's plans for development of his property. Or, the
owner might not wish to undertake to complete the project-
financing might not be available to him, the interest rate
might be too high in his view, or he might not wish to assume
management of the structure when completed. Removal of the
partial improvements might well be impractical. Does the
owner lose his land?

EX, A - Page 2



(Agenda No. 66-21 cont)

5. Sec. 871.6 - Mandatory or Permissive? It appears to the
Section that there is uncertainty with respect to the inter-
rlay between Sec. 871.5 and 871.6. Sec. 871.5 indicates that
if an appropriate remedy is available under Sec, 871.6, the
court may not grant relief other than under Sec. 871.6.
However, Sec. 871.6 appears to be discretionary, in that it
provides that the court may grant the relief described. The
Section feels that a clear statement should be included in
Sec. 871.6 or elsewhere indicating whether the important
provisions of Sec. 871.6 are permissive or mandatory.

As to the serious doubts felt by the majority of the Section,
there is apprehension that in actual operation the Act will
place landowners at a disadvantage.

Particularly this is true if the Act is intended to apply to
encroachments.

Those members holding this view are not swayed by the fact
that "betterment acts" have been adopted in many other states,

.--.--——--q-——u-n—-—-‘--————-.--.-n-——-——-—--——---a---_———-u---———-—-—-u-——

(So. Sec. 11/28/6)
(Agenda No. 66-21)
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RECOMMENDATION
OF THE -
CALIPFORNIA LAW REVISION COMMISSION

. relating h't A"
The Good Fdith improver of Land Owned By Another

BACKGROUND

At eommon law, structures and other improvements plsced by a
frespasser on land owned by another belong to the owner of the Jand.®
This ruls is justified as applied to one who, in bad faith, appropriates
1and s a building site. The rule is harsh and unjust when applied
o an improver who is the victim of & good faith mistake In the latter
ease, there is no justifieation for bestowing an undeserved windfall
uponthelmdmerifhhinmmumfuﬂypmbeetedbymequinﬂa
adjustmant of the unfortunate gituation, ' :

For this resson, the great mujority of jurisdictions have modifiod
the eommon law rule in varying degress. The rule has been
. by jndieial decision in & few jurisdietions. In most of them, however—.
at least 35 states and the Distriet of Columbis—etatutes heve besn
sudeted, known as “‘occupying elaimants acts™ or “‘betterment aets,”?
whichmodifytheeommoniawmletoproﬁdereliertothegood!ﬂth
Improver, Similer statutes have been enacted throughout Canada. Uni-
formly, the effort has been o protect one whe makea improvernents
believing, in good fajth, that be owns the land.

The betterment acts are based on the principle that the Jandowner’s
jost clainn i theinmcentimprommlmitedmmveryot
the land i damages for ita injury, and compensation for its use
and oceupation. Generally, these acts andertake to effectuate this prin-
ciple by providing that the owner who seeks 1o recover possession of
his land muet ehoose whether to pay for the improvements or to sell
the land to the improver. ,

The Califernia law is Jess considerale in its treatment of the inno-
eent improver than the law in most other states, California enacted a
betterment act in 1856, but it was declsred uneonstitutionsl by a di-
vided court in Billings v. Holl, 7 Cel. 1 (1857). Under the existing
iaw, in the absence of cireumstances giving rise to an estoppel againat
the landowner, the good fairh improver bas no rights beyond thowe
accorded him by Section 741 of the Code of Civil Procedure and Section
10185 of the Civil Code, Section 741 permits the improver to met off
the value of permanent improvements against the landowner’s elaim
1 Thia is the Amstican common faw rule as stated i the exses, The research constltant

#ta out hat this rele ia desed on & :dubions bistories! development. See the
%m,mltm Pri-833,

L : | 0901)
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for damages for use and occupation of the land. Bection 1013.5 permits
the improver to remove improvements if be compensates the landowner
£or all damsges resuliing from their being affized and remova=d. .

The existing California law is inadequate and unfair in those cases
i which the value-of the improvement grestly exceeds the value of
the interim nwe and occupation of the land and the improvement either
eannoi be removed or iz of little value if removedd The “‘right of
removal’’ in snch a case is a useless privilege and the “right of setolf’’
provides only Limited protection against an inequitable forfeiture by

the good faith improver and an un;ust{@ad windfeli for the landowner. ,

RECOMMENDATIONS .

The Law Revision Cowsmission recommends that Californi= join the

great majority of the states that now provide for some form of appro-

priate relief for the improver who is the innocent vietim of a bona
fide mistake® Accordingly, the Comminsion recoramends:

1. Belief in & trespassing improver case should be available only to

& good faith improver. The recommended legislation definen a good

faith improver as a person who acts in good faith and emromsously .

hecause of a miztake either of law or fact, that he is the owner
of the land or that he ia entitled to possession of the land for not less
than 15 years following the date that he beging to improve the land.
Thiz definition iz based in ﬁ‘t on language eontained in Civil Code
Bection 10135 but is more limited than Section 1013.5 which appenrs
to include short term tenants, licensees, and conditionel vendors of
chattels. Beoause of the natore of the relief it provides, the recom-
mended legialation applies only to a person whe Delieves that hs owns

»”5 substantial cconqmic interest in the land—ie., the feo or at least a

15-year right {o possession.

- Bome of the betterment acts Limit relief io good faith improvers
who hold under ““color of title.”” Buch a limitation is undesirabie. It
makes relisf unavailshle in the type of case where it is most needed-—
where the improver owns one lot but builda on another by mistake.
Moreover, the term “‘color of title’’ is of nneertain meaning, While

the limitation imposed by its use may have been justified in an era -

* Tallaferre v. Colasso, i30 Cul App2d §0G, 264 P24 774 {1908), illonirnies the
unjust result obtnined nader ¢t California law. A house was built by mistake
on lot 20 Ioatend of ot 23, owner of Jot S0 hronghl an setion tx quist Hitlo
and to recover powsestion. The defendant waxs a suecessor In interent to the person
who bullt the kovse, The triai conrt gave t goieting cithe and for poxses-

. sion on the condition that 3,000 be paid to the detendsnt. The district court of

4 the jndmuent awarding pospeauion

of remowal” {Civil Code Beetion 101 and the “right of setol” (Clode of Civil
s it i e T - Te o
oF & » regnon, the geners] equil :
be brought into pl:‘y even though the landowner soeks equitable rollef {quiat title).
An e résult, the landowstr obinined possesalon of the ot and house wirhout any
compensetion to the defendant for the value of the house.

*The naed for corrective Jeglnlation 1u net wileviated by the [ of title jinmar.
anes, nor wounld suchk Jexislation bave eny impaet upon titie inmuranes pratection,
With respect to the faith bmprever, titls polleien 4o AcL cover mistiers of
garvey or location ; with respeet to the landowaer, polivies do not cover mattern
¢r events sat to his ainition of the property. Hice Toaiis Laxn
SECURITY AND T, tie, Titls Inanronce, #57.% Cel. Cont. B

_(7.27)



selves, the Kimitation is.not sunited to presant conditions since virtually
universal reli

reliance is now placed upon, the recording, title insurance,

‘md oacrow systems. for land

initiative in resolving the unsatinfactoly state of aifaire,

8. I the tourt determines that either the right of metoff (Code of
Civil Procedure Section T41) or the right to remove the improvement
(ﬁﬁlﬂodaﬁmﬁmlﬂl&ﬁ)ismtdequﬁeremedynnderthedrm
. wtanses of the particular case, no additional form of relief should be.
available to the improver. , .

4. Whers exercise of the right of setoff or the right of removal would
not be an adequate remedy, the court should vequire the landowner
to elect, whethar to purchase the improvement or to sell the land at ity
'Wvduemthoimpmuinmymwhmthishmof

iof would result in substantial justice to the parties. Nearly all of
the betlorment sots regaire that the landowner make such an sleetion.

The landowner shonld be required to make this slection only if the
valne of the improvement plus the amount of taxes and special assess-
ments paid by the improver exceeds the vslue of ths .
pation of the land plus the expenses to the landowner (including rea~
sonabie attorney’s and appraiser’s fees) in the action to determine the
ﬁ%‘l:o!thaparﬁes.

this purpose, the value of the improvement should be considered
to be the amonnt by which it enhances the valoe of the land, i.e., the
amount by which the improvement bas increased the market wvalus

of providing an allowauce for mnawm
an allowance torthaimpmvmﬁ?ﬂelmﬂmeru the

value of the use and oseupancy of the land, and the t of taxen
and special spuesaments by the improver has the <of defraying
an expense that otherwise wounld have besen borne by the landowner.
A number of the betterment acts include a eomparable provision, See
Ferrier, A Proposed Califormis Blatute Compensaling Innocent Im-
provers of Reslty, 16 Cavn. L. Rev. 189,:198 (1927). '

the rights of the parties, including remsonsble attorney’s and
B:::rn's fees. This prineiple hag already besn adopted in Civil :
ion, 10185 {landowner entitled to recover ‘‘his costs of suit and &
reasonable attorney’s fee to bo fixed by the oourt’’ in aotion
brought by the improver to enforee hiy right to remove the improve-

" RECOMMENDATION ON GOOD FAIE IMFROVER - ”
when property interests were evidenced by the title documents thess-

~
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To provide flexibility in the time allowed for payment for the land
(by the improver) or for the improvement (by the owner), the court
should be authorized to fix a reasonsble time within which payment
ghall be eade. The court shonld also be anthorized to permit the land.
owner o make the required payment in‘installments, If the landowner
elects to buy the improvement, the improver should be given a lien
on the property to secure payment. Where the improver is purchasing
the land, the conrt should not be suthqriged to provide for payment
in installments or to fix a time for payment that exceeds three months.
Since the judgment in the aetion will perfect the improver’s title, he
should be able to arrange financing frow-an outside sonree within ‘this
period. Some of the betterment acts have comparable provisions.

5. In cases where none of the forms of relief deseribed above—i.e,,
sctoff, right to remove the iraprovement, or foreed election by the
landowner—would provide sn adequate remedy, the court should be
free to grant such other or additionsl relief as may be necessary to
achieve substantial justice. The variety of the circumetances under
which an improvement may be construeted on land not owned by the
improver makes it difficult, if not impossible, to draft legislation that
will provide an exaet and equitable solution in every situation. The
additional statutory remedy recommended above would be edequate
in most situations where injustice resutts under the present law. Never-
theless, the econrt should not be foreclosed from granting some other
form of relief designed to fit the circumstances of a particular cese
after it bas determined that none of the existing or proposed statutory
remedies wili suffice.

6. The relief pronded ‘should be available to a public smtity or
unincorporated association that is a good faith improver and to & good
faith improver who eonstructs an improvement on land owned by a
public entity or unineorporated association,

7. Section 741 of the Code of Civil Procedure shouid be amended
2 aliminste the ““color of title’’ requirement and to make a?pheable
the vecommended definition of & '*good fsith improver.” This would
axtend the right of setoff to the sltnatmﬁ among others, where ths
mprover construots the improvement on the wrong lot becanse of a
mistake in the identity or location of the land.

8. The recommended legislation should apply to any saction eom
menced affer. its effective date, whether or not the improvement was
eonstmat’.ed . prior to such date. "The Commission believes that the deei-
sion in Billings v. Hall, 7 Cal 1 (1857) (which held the 1856 better-
ment det nnconatltutmnal) does not preclude application of the recom-
mended legislation {0 an improvement that was construeted prior to its
effective date. Unlike the recommended 1eg'm]atmn the 1856 betterment
act made no distinetion between good faith improvers and bad faith
improvers, and this aspect of the statute was streszed by the court
in holding the statute unconstitutional. Nevertheless, a severability
clanse is inecluded in ecase the act eaunoi constitutionally be applied
to improvements constructed prior to ita effective date.
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PROPOSED LEGISLATION

The Corpminsion’s recommendations: would be effectuated by the em-
actment of the following meaguie:®

An act to amend Section 741 of, and add Chapter 10 {com-
mending with Section 871.1)1ib Title 10 of Part 2 of, the
Code of Civil Procedure, relating o real property.

The people of the Stale of G«;l‘éfams'a do enact as follotwes:

RIGHT OF SETOFE
£ 741 {Amended)

Szertonr 1. Section 741 of the Code of Civil Procedure ia
emended to read:

741. (a) As used in thiz section, "‘good faith improver’
has the meaning given that term by Section 871.1 of this cods.

{b) When damages are claimed for withholding the prop-
erty recovered, npen which permanent and improvements have
been made on the property by a defendant y or kis predecessor
i inieresi as o pood faith improver these wnder whein he
oloima; helding-under eclor of &itle adverecly to the elaim of
the plaindiE; in good faith , the value of amouni by whick such
improvements enkonce the value of the land must be allowed
as & setoff against such damages.

Comment. Section 741 ja amended fo eliminate the requirement that

the defendant claim the property under '‘color of title’’ before he is

entitled to s setoff, The amended section requires a setoff whem the

defendant is a good faith improver as defined in Section B71.1. This
amendment makes Section 741 consistent with the later-enacted Civil
Code Section 1013.5. See the Comment to Section 871.1. Thus, the
limited protection afforded by Bection 741 is extended to inciude the
situation, for example, where the defendant owns one lot but builds on
the plaintiff’s lot by mistake.

e amendment also gubstitutes ‘‘the amount by whick such im-
provements ephance the value of the land’’ for “‘the value of much
improvements.’” The new language clarifies the former wording and
assures that the valae of the improvement, for purposes of , will
be meesured by the extent to which the improvement has increased
the market value of the land.

GOOD FAITH IMPROVER OF PROPERTY OWNED BY ANOTHER

Sec. 2. Chapter 10 (commencing with Section 8711) ix
added to Title 10 of Part 2 of the Code of Civil Procedure, to
read : -

CEaprEr 10. Goop Farrs IMPROVER OF PROPERTY
‘ QwNED BY ANOTHER
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§ 871.1. “Good faith improver” defined
8711, As used in this chapter, ‘‘good faith improver’
means: EE
(a) A person who makes an improvement to land in good
faith and under the erromeous belief hecause of a mistake
either of law or fact that he (1) is the owner of the land or
(2) is éntitled to possession of'the land for not less than 15
yea&-a from the date that he first commences to improve the
Ian . " B
. (b) A suceessor in. inte:l'est of & person described in sub-
division {a).

Comment. The definition of “‘good faith improver” in Section 871.1
is based in pari on the deseription given in Civil Code Section 1013.5
of a person who has a right to remove improvements affixed io the
land of another. The section limits the definition, however, 1o & person
who believes he is the owner of the land or the owner of a long-term
possessory interest in the land; unlike Section 1013.5, the definition
does not inelude licensees, short-term tenants, and conditionsl vendors
of chattels. See Comment, 27 So. Can. L. Ruv. 89 (1958).

Under this section, a person is not a ‘‘good faith improver’ as to
an improvement made after he becomes aware of facts that preclude
him from acting in good faith, For example, if & person builds & house
on & lot owned by another, he is entitled to relief under this chapter
if he scted in good faith under the erroneous belief beeanse of a mis-
take either of law or fact that he was the owner of the land. However,
if the same porson makes an additional improvement after he has dis-
covered that he is not the owner of the Iand, he wonld not be entitled
to relief under this chapter with respect to the additional improvement.

Under cleuse {2) of subdivision (&), the improver must believe that
he is entitled to possession of the land for not less then 15 years fol-
lowing the date that he first begins to improve the land. Thus, if he
begins construetion of an office building at a time when he believes
in good faith that be is entitled to at least 15 years of possession under
a lease, he would be a good faith improver, If he constructs an addi-
tional improvement—such as grading and surfacing an area to serve
as a parking lot for the office building—when he believes he haa less
than 15 years of possession remaining under the lease, he is still & good
faith improver with respect to the additional improvement if he made
it in good faith. - )

§871.2. “Person” defined C
87192, As used in this chapter, *“person’’ includes a natural
person, corporation, unineorporaied ssssociation, government
or governmental subdivision or agency, two or more Persons
having a joint or eommon interest, and any other legal or
commercigl entity, whether such person is acting in his own
right or in o representative or fiduciary capacity.

Comment. Section 871.2 is inecluded to ma.ke_ it clear t.hat relief is
available under this chapter to a publie entity or unincorporated
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association that is a good faith improver and to & good faith improver
who makes an improvement on land owned by a public entity or’
unineorporated association.

§871.3, Action for relief :

871.8. A good faith improver may bring an original action
in the saperior court or may file a cross-complaint or counter-
dlaim in a pending action in the superior or munieipal eourt
for relief under this chapter.

Comment. Section 871.3 is based on Code of Civil Procedure Section
1060, relating to declaratory relief.

§871.4. Right of setoff or removal
8714. The court shall not grant relief under this chapter-
if the conrt determines that the right of setoff under Seetion.
741 of the Code of Civil Procedure or the right to remeve the.
improvement under Section 1013.5 of the Civil Code provides
the good faith improver with an adequate remedy.

Comment. In some cases, the right of setoff under Section 741 of
the Code of Civil Procedure or the right to remove the improvement
ander Section 1013.5 of the Civil Code provides an adequate remedy.
Tn such cases, the other forms of relief under this chapter may not be
utilized by the court. -

§871.5. Court may grant appropriate relief .

871.5. (a) Subject to Section 8714, the court may effect
guch an adjustment of the rights, equities, and interests of the
good faith improver, the owner of the land, and other in-
terested parties (including, but not limited to, lessees, lien-
bolders, and encumbrancers) as is consistent with substantial
justice to the parties nnder the circumstances of the case. The
relief granted shall protect the cwner of the Jand mpon which
the improvement was construcied against pecuniary loss but
shall avoid, insofar as possible, enriching him unjustly at ihe
expense of the good faith improver.

{b) Where the form of relief provided in Section B71.6
wounld substantially achieve the objective stated in subdivision
(), the eourt may not grant relief other than as provided in
that seetion. In other cases, the court may grant such other or

" further relief as may be necessary to achieve that objective.

{e¢) This chapter does not affect any legal or equitable de-
fenses, such as adverse possesaion, estoppel, or laches, that may
be available to a good faith improver.

Comment. Section 871.5 authorizes the eourt to exercise any of its
legal or equitable powers to adjust the rights, equities, and interests
of the parties to achieve substantial justice under all of the circum-
stances of the case, '
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There are three basic limitations on this general acthorization: -

(1) The relief granted must protect the owner of the land against
pecuniary loss but shall avoid, insofar as possible, enriching him un-
justly at the expense of the good faith improver,

{2) Bection 871.4 requires the eourj to atilize the “right of setoff”
and the ‘‘right of removal’’ in casgs where one of these remedies will
provide the good faith improver with an adequate remedy.

(3} The eourt is required to nse thé form of relief provided in Bec-
tion B71.6 in cases where this form of tehef is eonsistent with subatan-
tial justice to the parties and ‘will protect the owner of the land
against Yoss but avoid, insofar as possible, enziching him at the expense
of the good faith improver. oo

This chapter does not preclude or diminish any legal or equitable
defenses that may be availeble to the good faith improver. Moreover,
the relative negligence of the parties to the action may be considered
by the court in determining what form of relief is consistent with
gubstantial justice to the parties under the circumstances of the case.
Generally, however, the form of relief provided in Section 871.6 should
be consistent with substantial justice in easea where the right of setoff
orﬁﬁe right of removal does pot provide the improver with adegnate
relief.

This chapter has no effect on the equitable defenses that are available
in an eneroachment case: There shonld be no necessity for relief under
this ebapter in such cases since the existing law provides the good faith
encroacher with adequate relief. See Recommendation and Study Belat-
ing to the QGood Faith Improver of Land Owned by Another, & CaL.

Law Revision Cowa’y, Ber, Rec. & Stupms ”_@ 101 (7 ?5;5,\_

§ 8M.6. Purchase of improvement or land

8716. (a) As used in.this section, ‘*gpecial assessment’’
means a special assessment for an improvement made by a
-public entity that benefits the land.

. (b) In granting relief to 8 good faith improver under this

" gection, the court shall first determine:

(1) The sum of (i) the amount by which the improvement

" enhanees the value of the land and (ii) the amount paid by the
. good faith improver and his predecessors in interest 28 taxes,
-"and as special nssessments, on the land a3 Jistinguished from
. ‘the improvement.

{2} The sum of (i} the reasonable value -of the use and
ochupation of the land by the good faith improver and his
predecessors in interest and (ii) the smount reasonably in-

 eurred or expended by the owner of the land in the action,
" . including but not limited to any amount reasonably ineurred
. or expended for appraisal and attorney’s fees. -
.+ (e) If the amount determined under paragraph (1) of tab-
. division (b) exceeds the amount determined under paragraph
~ (2) of subdivision (b), {he court may require the owner of the
jand upon which the improvement was made to elect, within
snch time ae is specified by the court, either: .

(1) To pay the difference between such amounts to the good

faith improver or to such other parties as are determined by

-,
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the'mrttohemﬁﬂedthmtoorintowh:ttortheirbmaﬁt;.
gnd,whensuehpnymantismaﬂq, the .court shall enter a
Jodgment that the title to the land aMd the improvement
thqrm-h-qmetadinthemeruagainitthegoodfaithim-

prover; or .

(2} To offer to transfer all of his right, title, and interest in
tholnpruvement,thehnduponwhiehtheimprovemmtis
made, and such additionsl land as is redsonably necessary to
the convenient use oi thetﬁnprovemo?agn the good faith im-
prover upon to owner amount specified in
subdivislon (5). :

-, (d) The amount referred to in paragraph {2) of subdivi-
"iml)(egletam.?:hwmw;[')thul of the land upe
. e sum of (i) the value of upon
which the improvement is made and such sdditional land as-is
reasonably necessary to the econvenient nase b2 the improvement, -
exelnding the value of the improvement, {ii) the reasonshls -
vplmofthensenndoeeupaﬁonofamhlaﬁdhythegoodfaith-
immmdhhpredemominintm,{ﬁi}ﬂmmount

Yy
ineurred or expended fof appraisal or attorney’s fees, and (iv)
whmthehn&tobetnmterredtothaimprwerisaporﬂonof
& larger pareel of lIand held by the owner, the reduetion in the
- value of the remainder of the parcel by reason of the transfer
ot&es:rhon‘ to the improver; and

(2 btrwﬁpg!romtheammtdeteminedunderpsm-
(1) the sum of the amounts paid by the good faith im-

his predeceasors in interest as taxes, and as spesial
uet-hents,onmehlandandiaﬁnglmhadfmmtheimpmw
(¢) If the owner makes the election provided for in para-
(2) of subdivision {¢) and the good faith improver
not accept the offer within the time specified by the court,
the court shall enter a jndgment that-the title to the land and
the improvement thereon is quieted in the owner as againet the -
good faith improver.

(f) If the owner of the land fails to make the slection an--
thoﬁsegh‘l:y snbt}iviqiun (e) :withintll:eﬁmespeeiﬂ::ebytha
court, the good faith iniprover Wnay elect to pay to the owner
the amount specified in subdivigion (d); and when such pay-
ment is made, the oourt shall enter a judgment that title to
the improvement and the land reasonably neoessary to the con..
venient uee of the improvement is quieted in the good faith
improver ag,against the owner, T

{g) If the election provided for in paragraph (1) of mb
division (c)ismade.tl;pmurtmaypmvidamthe;ndmt
that the payment required by that paragrapk may be made in
such installments and st such times as the sourt detsrmines to
- be equitable in the circumstances of the particular case. In

:
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such ocase, the good faith impfover, or other person entitled to
payment, ghall have a lien on the property to the extent that
the amount so payable iz unpaid, ,, .,

(h) If the offer provided for in paragraph (2) of subdivi-
gion {¢) is made and accepted or if the election anthorized in
subdivision (f) is made, the conirt shall set a reasonable time,
not to exeeed three months, within which the owner of the land
shall be paid the entire amount determined under subdivision
(d). If the good faith improver fails to pay such amonnt
within the time set by the court, the eourt shall enter a judg-
ment that the title to the land and the improvement thereon
is gquieted in the owner as against the good faith improver.
If more than one person hes an interest in the land, the per-
sons having an interest in the land are entitled to receive the
value of their interest from the amount paid under this sub-
division. ' i ,

Comment. Section 871.6 gives the landowner, in effect, an election
to pay for the improvement or to offer to sell the land to the improver.
If the landowner doen not make the election within the time specified
by the comrt, the improver may elect 1o buy the land. v

In eomputing the amount of taxes and special assessments that are
1o be credited to the good £aith improver, the taxes and special aseens-
mentg paid by the person claiming retief (and not those paid by the
owner, if any) are to be included. In addition, it the person elaiming
relief did not make the improvement, the amount of taxes and speeial
assessments paid by his predecessors in interest (consisting of the per-
son who made the improvement in good faith and his successors in
intereat) are to be included. '

Where the improvement is made on a large tract of land, a problam
mayariseaatohowmnchland'mtobe'tmnderreﬂtotheimpmm
if the elsotion is made to sell the land. The statute provides that in such
case the improvement, the land npon which the improvemeit iz made,
and such additional land as is ressonably necessary to the eonvenmient
use of the improvement are to be transferred to the improver. This
is the same in substance as the standard used in mechanica’ lien eases.
Conz C1v. Proc. § 11881(a) {land subject to mechanics’ kien is “‘the
1and upon which any building, improvement, well or strocture iB con-
structed, together with a eonvenient space-about the same, or so nmueh
as may be required for the convenjent use and eccupation thereof,
1o be determined by the sourt on rendering judgment’’). T

The court is given fexibility in fixing the time of payment for the
land or the improvement so that the requirement of payment can be

. adapted to the circumstanees of the particnlar case. If the owner elects

to purchase the improvement, the court is further. authorized to pro-
vide for payment in installments, To assure that the owner will receive
compensation or possession of the land promptly, no such authoriza-
tion is provided where the owner elects to sell the land to the improver
and the sourt is not authorized to defer payment for more than three
months. Since the effect of the owner’s election to sell and the ensoing
jmdgment perfects the improver’s title, the improver shonld be able
1o srrange financing from an outside sourcs within this time,
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Persons haﬁng pecurity interesty may intervene in

the TR
order to protect their interests. Cope Crv. Proo. § 387. For example,

there may be a deed of trust on the land exceuted either by the
improver or the owner. There elso rmay be a Hen on the improve-
ment. When the improvement is purchessd by the landowner, Seetion
871.6 permits the court to give the lender who intervenes righta againat
the fund to be paid as compensation for the improvement (subdivision
() (1)) or a lien on the composite property (subdivision (g)). When
the land is'sold to the improver, the statate gives the holders of
secarity interests rights against the fund to be paid as compensation
for the land {subdivision (h)).

APPLICATION OF STATUTE

Sgc. 3. This act applies to any action commenced after its
effective dete, whether or not the improvement was construeted
prior to its effective date. If any provision of this aet or ap-
plication thersof to any person or circumstance is held invalid,
such invalidity shall not affect other provision or applieation
of this act which can be given effest without the invalid pro-
vision or application, and to this end the provisions of this
act are declared to be severable.

Comment. 'Thiy act applies to any action commenced after its effec-
itive date, whether or not the improvement was construsted prior to
such date. Decigions in other statez are abhout egually divided as to
whether 8 betterment statute can constitrtionally be applied where the
improvements were constructed prior to its effective date. ScurLock,
Rerroscrive LRGISLATION AFrrcTING INTERERTS IN LaAND 58 (19563). Of.
Billings v. Hall, T Csl. 1 (1867), The California Sapreme Conrt has
recently taken a liberal view permitting retroactive application of leg.
islation affecting property rights. Addison v. Adddizon, 62 Cal2d 558,
43 Cal. Rptr, 97, 399 P.24 897 {1965). See 18 Sran. L. Rev. 514 (1966).
The Law Revision Commission believes that the statute ean constitu.
tionally be applied to improvements constructed prior to its effective
date, but a severability clamse is included in ease such an application
of the act 35 held unconstitntional,
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